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A. IDENTITY OF PETITIONER

Laura Reed asks this Court to accept review of the Court of
Appeals decision designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Reed requests review of the decision in State v. Laura Reed, Court

of Appeals No. 73295-1-1 (slip op. filed March 7, 2016), attached as
appendix A.

C. ISSUE PRESENTED FOR REVIEW

Does the pattern instruction defining reasonable doubt as "one for
which a reason exists" misdescribe the burden of proof, undermine the
presumption of innocence, and shift the burden to the accused to provide a
reason for why reasonable doubt exists?

D. STATEMENT OF THE CASE

The State charged Reed with second degree assault as a crime of
domestic violence. CP 2-3. The case proceeded to trial, where the jury
was given the following instruction:

The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The
State is the plaintiff and has the burden of proving each
element of the crime beyond a reasonable doubt. The
defendant has no burden of proving that a reasonable doubt
exists.

A defendant is presumed innocent. This
presumption continues throughout the entire trial unless



during your deliberations you find it has been overcome by

the evidence beyond a reasonable doubt.
A reasonable doubt is one for which a reason exists

and may arise from the evidence or lack of evidence. It is

such a doubt as would exist in the mind of a reasonable

person after fully, fairly, and carefully considering all of

the evidence or lack of evidence. If, from such

consideration, you have an abiding belief in the truth of the

charge, you are satisfied beyond a reasonable doubt.
CP 32 (Instruction 3).

The jury found Reed guilty as charged, returning a special verdict
that the assault was committed against a family member. CP 50, 52. The
court imposed a standard range sentence of nine months with a work
release option. CP 59.

On appeal, Reed argued the reasonable doubt instruction contained
an unconstitutional articulation requirement. Brief of Appellant at 3-23.
The Court of Appeals rejected the argument because "controlling
precedent directs trial courts to use this standard instruction." Slip op. at 2.

Reed seeks review,

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. THE MANDATORY JURY INSTRUCTION, "A
REASONABLE DOUBT IS ONE FOR WHICH A
REASON EXISTS," IS UNCONSTITUTIONAL.

Reed's jury was instructed, "A reasonable doubt is one for which a

reason exists and may arise from the evidence or lack of evidence." CP 32.



This instruction, based on WPIC 4.01,' is constitutionally defective for two
related reasons.

First, it tells jurofs they must be able to} articulate a reason for lhaving
a reasonable doubt, either to themselves or to fellow jurors. This engrafts an
additional requirement onto reasonable doubt. Jurors must have more than
just a reasonable doubt; they must also have an articulable doubt. This
makes it more difficult for jurors to acquit and easier for the prosecution to
obtain convictions.

Second, telling jurors a reason must exist for reasonable doubt
undermines the presumption of innocence and is substantively identical to
the fill-in-the-blank arguments that Washington courts have invalidated in
prosecutorial misconduct cases. If fill-in-the-blank arguments
impermissibly shift the burden of proof, so does an instruction requiring
the same thing. For these reasons, WPIC 4.01 violates due process and the
right to a jury trial. U.S. Const. amends. VI, XIV; Wash. Const. art. [, §§
3,22.

Review is appropriate under RAP 13.4(b)(1) because the case law
is in conflict on whether it is permissible to require jurors to have a reason

to doubt in order to acquit. Review is also appropriate under RAP

' 11 Washington Practice: Washington Pattern Jury Instructions: Criminal
4.01, at 85 (3d ed. 2008).



13.4(b)(3) because Reed's challenge presents a significant question of
constitutional law that affects all state criminal cases tried to a jury in
Washington.

a. WPIC 4.01's articulation requirement misstates the
reasonable doubt standard.

Jury instructions must be "readily understood and not misleading
to the ordinary mind." State v. Dana, 73 Wn.2d 533, 537, 439 P.2d 403
(1968). "The rules of sentence strﬁcture and punctuation are the very
means by which persons of common understanding are able to ascertain

the meaning of written words." State v. Simon, 64 Wn. App. 948, 958,

831 P.2d 138 (1991), rev'd on other grounds, 120 Wn.2d 196, 840 P.2d

172 (1992). The error in WPIC 4.01 is readily apparent to the ordinary
mind. Have a "reasonable doubt" is not, as a matter of plain English, the
same as having a reason to doubt. WPIC 4.01 erroneously requires both
for a jury to acquit.

"Reasonable" is defined as "being in agreement with right thinking
or right judgment : not conflicting with reason : not absurd : not
ridiculous . . . being or remaining in the bounds of reason . . . having the
faculty of reason : RATIONAL . . . possessing good sound judgment . . . ."
Webster's Third New Int'l Dictionary 1892 (1993). Under these

definitions, for a doubt to be reasonable it must be rational, logically



derived, and not in conflict with reason. This definition best comports
with United States Supreme Court precedent defining the reasonable doubt

standard. E.g., Jackson v. Virginia, 443 U.S. 307, 317, 99 S. Ct. 2781, 61

L. Ed. 2d 560 (1979) ("A 'reasonable doubt,' at a minimum, is one based

upon 'reason."); Johnson v. Louisiana, 406 U.S. 356, 360, 92 S. Ct. 1620,

32 L. Ed. 2d 152 (1972) (collecting cases defining reasonable doubt as one

Ht

"'based on reason which arises from the evidence or lack of evidence

(quoting United States v. Johnson, 343 F.2d 5, 6 n.1 (2d Cir. 1965)).

The placemgnt of the indefinite article "a" before "reason" in
WPIC 4.01 inappropriately alters and augments the definition of
reasonable doubt. "[A] reason,” as employed in WPIC 4.01, means "an
expression or statement offered as an explanation or a belief or assertion
or as a justification." Webster's, supra, at 1891. WPIC 4.01's use of the
words "a reason" indicates reasonable doubt must be capable of
explanation or justification. In other words, WPIC 4.01 requires more
than just a doubt based on reason; it requires a doubt that is articulable.

n

Jury instructions "'must more than adequately convey the law.
They must make the relevant legal standard manifestly apparent to the

average juror." State v, Borsheim, 140 Wn. App. 357, 366-67, 165 P.3d

417 (2007) (quoting State v. Watkins, 136 Wn. App. 240, 241, 148 P.3d

1112 (2006)). Ambiguous instructions that permit an erroneous



interpretation of the law are improper. State v. LeFaber, 128 Wn.2d 896,

902, 913 P.2d 369 (1996), overruled in part on other grounds by State v.
O’Hara, 167 Wn.2d 91, 217 P.3d 756 (2009). Even if it is possible for

judges and lawyers to interpret the instruction to avoid constitutional
infirmity, this is not the correct standard for measuring the adequacy of
jury instructions. Judges and lawyers have arsenals of interpretative aids
at their disposal whereas jurors do not. Id.

Recent prosecutorial misconduct cases exemplify how WPIC 4.01
fails to make the reasonable doubt standard manifestly apparent even to
trained legal professionals. The appellate courts of this state have
consistently condemned arguments that jurors must articulate a reason for
having reasonable doubt. These fill-in-the-blank arguments "improperly
impl{y] that the jury must be able to articulate its reasonable" and "subtly

shift[] the burden to the defense." State v. Emery, 174 Wn.2d 741, 760,

278 P.3d 653 (2012).% These arguments are improper "because they

misstate the reasonable doubt standard and impermissibly undermine the

? Accord State v. Walker, 164 Wn. App. 724, 731, 265 P.3d 191 (2011);
State v. Johnson, 158 Wn. App. 677, 682, 243 P.3d 936 (2010); State v.
Venegas, 155 Wn. App. 507, 523-24 & n.16, 228 P.3d 813 (2010), review
denied, 170 Wn.2d 1003, 245 P.3d 226 (2010); State v. Anderson, 153 Wn.
App. 417, 431, 220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002, 245
P.3d 226 (2010). '




presumption of innocence." Emery, 174 Wn.2d at 759. Simply put, "a
jury need do nothing to find a defendant not guilty." Id.

Theée prosecutorial miscbnduct cases are telling given that the
improper burden shifting arguments are not merely the product of
prosecutorial malfeasance but the consequence of WPIC 4.01's plain text.
The offensive arguments did not materialize out of thin air but sprang
directly from the language "[a] reasonable doubt is one for which a reason
exists." In Anderson, the prosecutor recited WPIC 4.01 before arguing,
"in order to find the defendant not guilty, you have to say, 'I don't believe
the defendant is guilty because,' and then you have to fill in the blank."

Anderson, 153 Wn. App. at 424. In Johnson, likewise, the prosecutor told

jurors, "What [WPIC 4.01] says is 'a doubt for which a reason exists.! In
order to find the defendant not guilty, you have to say, 'l doubt the
defendant is guilty and my reason is . . . .' To be able to find a reason to
doubt, you have to fill in the blank; that's your job." Johnson, 158 Wn.
App. at 682.

If telling jurors they must articulate a reason for reasonable doubt
is prosecutorial misconduct because it undermines the presumption of
innocence, it makes no sense to allow the same undermining to occur
through a jury instruction. The prosecutorial misconduct cases make clear

that WPIC 4.01 is the true culprit. Its doubt "for which a reason exists"



language provides a natural and seemingly irresistible basis to argue that
jurors must give a reason why there is reasonable. Lawyers mistakenly
believe WPIC 4.01 means reasonable doubt does not exist unless jurors
are able to provide a reason why it does exist. Average jurors certainly
believe they must give a reason for having reasonable doubt.

Under the current instruction, jurors could have a reasonable doubt
but also have difficulty articulating why their doubt is reasonable to
themselves or others. Scholarship explains this problem:

An inherent difficulty with an articulability
requirement of doubt is that it lends itself to reduction
without end. If the juror is expected to explain the basis for a
doubt, that explanation gives rise to its own need for
justification. If a juror's doubt is merely, "I didn't think the
state's witness was credible," the juror might be expected to
then say why the witness was not credible. The requirement
for reasons can all too easily become a requirement for
reasons for reasons, ad infinitum.

One can also see a potential for creating a barrier to
acquit for less-educated or skillful jurors. A juror who lacks
the rhetorical skill to communicate reasons for a doubt is then,
as a matter of law, barred from acting on that doubt. This bar
is more than a basis for other jurors to reject the first juror’s
doubt. It is a basis for them to attempt to convince that juror
that the doubt is not a legal basis to vote for acquittal.

A troubling conclusion that arises from the
difficuities of the requirement of articulability is that it
hinders the juror who has a doubt based on the belief that the
totality of the evidence is insufficient. Such a doubt lacks the
specificity implied in an obligation to “give a reason,” an
obligation that appears focused on the details of the
arguments. Yet this is precisely the circumstance in which



the rhetoric of the law, particularly the presumption of
innocence and the state burden of proof, require acquittal.

Steve Sheppard, The Metamorphoses of Reasonable Doubt: How Changes
in the Burden of Proof Have Weakened the Presumption of Innocence, 78
Notre Dame L. Rev. 1165, 1213-14 (2003) (footnotes omitted).

In these scenarios, despite having reasonable doubt, jurors could
not vote to acquit in light of WPIC 4.01's direction to articulate a
reasonable doubt. Because the State will avoid supplying a reason to
doubt in its own prosecutions, WPIC 4.01 requires that the defense or the
jurors supply a reason to doubt, shifting the burden and undermining the
presumption of innocence.

The standard of beyond a reasonable doubt enshrines and protects
the presumption of innocence, "that bedrock axiomatic and elementary
principle whose enforcement lies at the foundation of the administration of
our criminal law." In re Winship, 397 U.S. 358, 363, 90 S. Ct. 1068, 25 L.
Ed. 2d 368 (1970). The presumption of innocence, however, "can be
diluted and even washed away if reasonable doubt is defined so as to be

illusive or too difficult to achieve.” State v. Bennett, 161 Wn.2d 303, 316,

165 P.3d 1241 (2007). The doubt "for which a reason exists" language in
WPIC 4.01 does that in directing jurors the must have a reason to acquit
rather than a doubt based on reason. This Court should accept review

under RAP 13.4(b)(3) to evaluate WPIC 4.01's articulation requirement.



b. WPIC 4.01 rests on an outdated view of reasonable doubt
that equated a doubt for which a reason exists with a
doubt for which a reason can be given.

The Courf of Appeals rejected‘Reed’s argument becéuse Bennett
directed trial courts to use the pattern instruction. Slip op. at 2. But that
case did not address a direct challenge to WPIC 4.01 and therefore does
not fairly resolve Reed's dispute.

Bennett actually undermines WPIC 4.01 by requiring the
instruction be given in every criminal case only "until a better instruction
is approved." Bennett, 161 Wn.2d at 318. The Bennett court clearly
signaled that WPIC 4.01 has room for improvement. This is undoubtedly
true given WPIC 4.01's repugnant articulation requirement.

More recently in Kalebaugh, this Court concluded that the trial
court's erroneous instruction — "a doubt for which a reason can be given"
— was harmless, accepting appellate counsel's concession at oral
argument "that the judge's remark 'could live quite comfortably' with final

instructions given here," which included WPIC 4.01. State v. Kalebaugh,

183 Wn.2d 578, 585, 355 P.3d 253 (2015). While Kalebaugh and Bennett

might be read to tacitly approve WPIC 4.01, neither of the petitioners in
those cases argued the "one for which a reason exists" language in WPIC

4.01 misstated the reasonable doubt standard.

-10 -



"In cases where a legal theory is not discussed in the opinion, that
case is not controlling on a future case where the legal theory is properly

raised." Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. No. 1, 124

Wn.2d 816, 824, 881 P.2d 986 (1994). Because WPIC 4.01 was not

challenged in Kalebaugh or Bennett, the analysis in each case flows from

the unquestioned premise that WPIC 4.01 is correct. Because this Court
has suggested WPIC 4.01 can be improved and because no appellate court
has recently addressed flaws in WPIC 4.01's language, this Court should
take this opportunity to closely examine WPIC 4.01 pursuant to RAP
13.4(b)(3).

Furthermore, this Court’s own precedent is in disarray.
Kalebaugh's observation that it is error to require articulation of
reasonable doubt overlooks this Court's precedent that approved WPIC
4.01's "for which a reason exists" by relying on cases approving of the "for
which a reason can be given" language.

In State v. Harras, 25 Wn. 416, 421, 65 P. 774 (1901), this Court

found no error in the instruction, "It should be a doubt for which a good
reason exists." This Court maintained the "great weight of authority”

supported this instruction, citing as authority the note to Burt v. State, 16

-11-



So. 342, 48 Am. St. Rep. 574 (Miss. 1894).° This note cites non-
Washington cases using or approving instructions that define reasonable
doubt as a doubt for which é reason can be given.4

In Harras, this Court viewed "a doubt for which a good reason
exists" as equivalent to requiring that a reason must be given for the doubt.

Harras directly conflicts with both Kalebaugh and Emery, which'strongly

reject any requirement that jurors must be able to give a reason for why
reasonable doubt exists. Kalebaugh, 183 Wn.2d at 585 ("the law does not
require that a reason be given for a juror’s doubt."); Emery, 174 Wn.2d at
760 (the suggestion that the jury must be able to articulate its reasonable
doubt "is inappropriate because the State bears the burden of proving its
case beyond a reasonable doubt, and the defendant bears no burden.").

This Court's decision in State v. Harsted, 66 Wn. 158, 119 P. 24

(1911) demonstrates further inconsistency in this Court's decisional law

} For the Court's convenience, the relevant portion of the note is attached
as Appendix B.

4 See, e.g., State v. Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La.
1891) ("A reasonable doubt . . . is not a mere possible doubt; it should be
an actual or substantial doubt as a reasonable man would seriously
entertain. It is a serious sensible doubt, such as you could give a good
reason for"); Vann v. State, 9 S.E. 945, 947-48 (Ga. 1889) ("But the doubt
must be a reasonable doubt, not a conjured-up doubt, — such a doubt as
you might conjure up to acquit a friend, but one that you could give a
reason for."); State v. Morey, 25 Or. 241, 256, 36 P. 573 (1894) ("A
reasonable doubt is a doubt which has some reason for its basis. It does
not mean a doubt from mere caprice, or groundless conjecture. A
reasonable doubt is such a doubt as a juror can give a reason for.").

-12-



regarding the reasonable doubt instruction. Harsted objected to the
instruction, "The expression 'reasonable doubt' means in law just what the
words imply—a doubt founded upon some géod reason." Harsted, v66 Whn.
at 162. This Court opined, "As a pure question of logic, there can be no
difference between a doubt for which a reason can be given, and one for
which a good reason can be given." Id. at 162-63. This Court proceeded
to cite out-of-state cases upholding instructions that defined reasonable
doubt as a doubt for which a reason can be given. Id. at 164. One of the
authorities this Court relied on was Butler v. State, 102 Wis. 364, 78 N.W.
590, 591-92 (1899), which stated, "A doubt cannot be reasonable unless a
reason therefor exists, and, if such reason exists, it can be given." Though
this Court noted that some courts had disapproved of similar language, it
was "impressed" with the Wisconsin view and felt "constrained" to uphold
the instruction. Harsted, 66 Wn. at 165.

Harsted and Harras provide the origins of WPIC 4.01's infirmity.

In both cases this Court equated a doubt "for which a reason exists" with a
doubt "for which a reason can be given." These cases held that if a reason
exists, it defies logic to suggest that the reason cannot also be given.

Harsted and Harras conflict with Kalebaugh and Emery. There is no real

difference between the supposedly acceptable doubt "for which a reason



exists" in WPIC 4.01 and the plainly erroneous doubt "for which a reason
can be given." Kalebaugh, 183 Wn.2d at 585.
The articulation problem in WPIC 4.01 has continued unabated to

the present day. There is an unbroken line from Harras to WPIC 4.01.

The root of WPIC 4.01 is rotten. Emery and Kalebaugh condemned any

suggestion that jurors must give a reason for having reasonable doubt. Yet

Emery and Kalebaugh explicitly contradict Harras and Harsted. The law

has evolved. What was acceptable 100 years ago is now forbidden. But
WPIC 4.01 remains a relic of the misbegotten past, outpaced by this
Court's modern understanding of the reasonable doubt standard and
eschewal of any articulation requirement.

It is time for a Washington court to seriously confront the
problematic articulation language in WPIC 4.01. There is no meaningful
difference between WPIC 4.01's doubt "for which a reason exists" and the
erroneous doubt "for which a reason can be given." Both require
articulation.  Articulation of reasonable doubt is repugnant to the
presumption of innocence. Because this Court's and the Court of Appeals’
decisions demonstrate the case law is in disarray on the significant
constitutional issue of properly defining reasonable doubt for Washington

juries, Reed's arguments merit review under RAP 13.4(b)(1) and (3).

- 14 -



F. CONCLUSION

For the reasons stated, Reed requests that this Court grant review.

DATED this {quL\ day of April 2016,

Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC
)

o
CASEY GRANNISY
WSBA Nd. 37301
Office ID' No. 91051
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

LAURA MARIE REED,
FILED: March 7, 2016

Appellant.

)
STATE OF WASHINGTON, ) No. 73295-1-1
)
Respondent, ) DIVISION ONE
)
V. )
)
) UNPUBLISHED

)
)
)

L-4¥W 910z

Cox, J. — Laura Reed appeals her conviction for second degree assauilt. =
Here, the trial court properly instructed the jury on reasonable doubt using WP|§
4.01. But the trial court imposed discretionary legal financial obligations on Re:c)i
under the mistaken belief that the obligations were mandatory. Thus, we affirm
Reed’s conviction, but remand for resentencing so that the court may
appropriately exercise its discretion on these legal financial obligations.
The State charged Reed with second degree assault, domestic violence.

After a trial, a jury found her guilty as charged.

The court sentenced Reed. This sentence included several legal financial
obligations. At the sentencing hearing, Reed objected to these financial

obligations. The court responded by stating that these obligations were

mandatory.

Reed appeals.

s,

HSYM 40,
~;v3_g; 031

2



No. 73295-1-1/2

REASONABLE DOUBT INSTRUCTION

Reed argues that the reasonable doubt instruction given in this case,
WPIC 4.01, is unconstitutional. Because controljing precedent directs trial courts
to use this standard instruction, we reject this argument.

Here, the trial court instructed the jury on reasonable doubt, using WPIC
4.01—the standard reasonable doubt instruction. In relevant part, that instruction
states "A reasonable doubt is one for which a reason exists and may arise from
the evidence or lack of evidence."

Reed claims this standard instruction is unconstitutional. In substance,
she argues the instruction mandates that a juror must be able to articulate a
reason in order to have reasonable doubt. She also argues this alleged
articulation requirement undermines the presumption of innocence.

The supreme court has ordered trial courts to use WPIC 4.01 in all
criminal cases.? This court recently noted that directive in rejecting the same
argument that Reed makes here.3 We reject this argument on the same basis.

LEGAL FINANCIAL OBLIGATIONS

Reed argues that the court abused its discretion when it imposed
discretionary legal financial obligations under the belief that they were
mandatory. We accept the State’s concession of error and remand for

resentencing.

" WPIC 4.01.

2 State v. Bennett, 161 Wn.2d 303, 318, 165 P.3d 1241 (2007).

3 State v. Lizarraga, Wn. App. ___, 364 P.3d 810, 830 (2015).




No. 73295-1-1/3

A sentencing court’s failure to exercise its discretion is reversible error.* If
the court fails to exercise its discretion based on its erroneous belief about the
law, we remand for resentencing.’

Here, the court imposed several legal financial obligations, including fees
for a domestic violence assessment, a jury demand, and court appointed
counsel. These three fees are discretionary.®

The State properly concedes that the court imposed these fees under the
mistaken belief that they were mandatory. We accept this concession and
remand so that the court may exercise its discretion on these fees.

We affirm Reed’s conviction. We remand for resentencing only on the

discretionary legal financial obligations imposed by the court.

Cox T

WE CONCUR:
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4 State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d 1183 (2005).

5 State v. McGill, 112 Wn. App. 95, 100, 47 P.3d 173 (2002).

6 RCW 10.99.080; RCW 10.01.160.
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coavict, that the defendant, and no othor person, enmmiblod tho offanse:
People v, Rerrick, 52 Cal, 446, It iy, therefore, error to instruct the jury,
in effdot, that they mny find the defendant guilty, although they may not
Le **eutirely satisfiod * that.he, and no other person, committed the alleged
offenge:. People vi Keryick, 52 Cal. 440; People v. Carrillo, 70 Cul. 643,

Cirvviisranean Bvrpryos,—In o caso, wlicte the ovideaco as Yo the dd- -

feadant's guilt is puroly circumstautial, the evidanca musb lead to thie con-
clusion so eloarly and strongly as to exclude every ressonable hypothesm
congistent with fimévenco. Iu 2 caso of that kiud .an insbritctiou in'thesa
worils iz erroncous: *Che defendant is to have the Uenefit of any doubb.
If, however, all the facts egtablished nccesannly Tead the mind to Ehe con-
olusion that he fs guxlhy, though ‘there is o bare posmb:luy that he may
bo innocont, you shgiild find him puilty;” It i3 not encugh that the
avidenao necossa.rxly leads thé mind to a coucliiaion, for it must bé such-as
to excludle a reasonalilo doubb Men may feel that n.oonclusion is'necessar-
ily required, aud'yet nob feol assured, Loyond o reasouable doubt, that it is
& correct conclusion: Rhides v. State, 128 Ind, 189; 25 Am, St. Rep, 429,
A charge that circumstantial evidence musé produca *in ¥ effcet ““a ” rea-
aoneble and maral cortaiuty of defund:mbs gutlt is probably as clear, prac-
ticul, ‘wud satisfactory to the ordinary juror as if the dourt hud charged
that such evidence must produce *‘ the " effect. *“ of ” a rensonable:znd maoral
certainty, At apy rate, such a churge is nob ecror: Loggins v. State, 32

. Tax, Cr.-Rep. 364, In Stnte v. Shaefer;89 Mo, 27, -282~tin{udy were

directed as follows: ‘T appplying the.rule as to reasonable doubt you will
e requirod to aequtib if all the facts attd circumstauces proven can be rog-
sonably recouciled with any thoory other thp.u that tho defondant is guxlby,
or, to oxpress the same idea in auother form, if all the facts ajid cireum-
atances peoven before you can be as roasonably reconciled with ‘the. theory
that the defendant is iungeent as with the thoory that he is guilty, you
must adopt tho theory most favorable to the defundant, aud return o vers
Aiet finding hinv not guilty;” This fnstruction was. held to be erronecus, as
it expresses thie rule. applicable in a civil ecase, and not in a criminal one:
By such explanation the benefit of a reasonable ‘doubt in erimiual cases is
no more than tlie advantage a defendant has fn o civil cnse, with respect
to tho preponderaues of evidence, The following is & full, clear, explicit,
and accurate instruction ina cupxta.l case turnilig on circimstantial evx-
denco: "*In order to warrant you in convicting tha-defendant in this case,
the éifcumstauces proven must not only bo consistent with his guilt, but
they must be inconsistent with his innoconce, aud such as to exélude every
reasonable hypothasis but that of his guilb for, before you can infer his
guilt from ciccumstantial evidence, the cxistenco of circumstances tonding
to show liis guilt must be incompatible and inconsistent with @ny other
reasonable hypothesis thau that of his guilt"s Zancaster v. State, 9 Tenn,
267, ‘280.

Reasoxs ror Doupe,—To define a reasonable doubt asone that ** the jury
are able to give a reason for,” or to tell thom that it is a doulit for which a
good reason, arising from the cvndcnco, or wanb of evxdence, can be gweu,
is a defivition which many courts huve approved: Vann v, State, 83 Ga. 44;
Hodye.v. Stute, 97 Ala. 37; 38 Am. St. Rep. 145; United States v. Cussidy,
67 Fed. Rep. 693; Slnlc v, Jeﬁ‘ersou, 43 La. Anpn. 995; People v, Stubenvoll,
62 Wlicl. 399, 332; Ifelsh v. Stnte, 96 Ala. 93; United States v. Butler, 1
Hughes, 437; United Slulea v, Jones, 31 Ted. Rep. 718; Peaple v, Quidici, 200
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N. Y. §03; Coken v. State, 50 Ale. 108. It has, thorefore, been hold proper
to tell the jury that o reasonable doubt **is such a doubt as 2 recsonable
man would goriously outertain, Ik is a serious, sensible doubt, such as you
coulid give good remson for'": Stute v. Jefferson, 43 L. Ann, 995" So, the
language, that itmust be *‘nob a coujured-up doubt—such a doubb as you
mighb conjure up to acquit 2 friend—but one that you could give a reason
for,” while unusnal, has Uéenr held not to Le'an jucorrect prcscntnhon of tho
doctrine of rchsonable doubb: Vann v. State, 83 Ga. 44, 52, Aud in Siate
v. Morey, 25 0r. 241, it is held bhat an instruction, thab a reasonable doulit
is such a doubt as a juror can give s reason for, is nob reversible error, when
given in connecction with other instiuctions, by which the court sceles to so
define the term ag to engblo the jury to distinguish a reasounbls doubt from
somic vague and imaginary one, The definition, thab a reasonalie doubt
meana one for which & teason can be given, has beeu criticized as erroneous
and misleading in some of the cases, becnuse it puts upon tho defendant the
burden of furnishing to overy juror.a reason Why ho s b satisied of his
guilt with the certainky required by law bafors thero can Lo a convxchon
and Uécause a peraon olten doubts about a thing for which he can give no
reagon, or about which he hagau, imperfect knowledge: Sierry.v. State, 133
Ind, 677; State v. Saquer, 38 qun. 438; Ray v. State; 50 Ala. 104; and the
fault of this definition fs not cured. by prefacing the astatement with the
inatruction that Dby a rénsonable doubt is meant not a cnpbiouu or whim-
sical donbt”; Mprgan v, State, 48 Ohio St, 371, Spear, J., in the case s
citad, very portinently asha: “YWhat kind.of a roason is meantl Would-a
POOT Ten3on afiswor, oF intist the ronson be a skrang oné? Who s to judgey. . .- ..
The definition. fails to eulighten, and further explanation would ssem to be
needed bo relisve the test of indefiniteness, The expression is also caleu.
lated to misload. To whom is the rcason to bo given? The juror himsclf?
The charge daes not say so; and. jirors are nob réquired. to assigh to others
roagons in support of their verdiet.” To leave out tho word “'goed” beforo
veason” alfects tho definition materially, Henae, to inatruct & jury that
a rersouablé doubt is one for which a reason, dorived from the teatimany,
or want of evideiics, can be. given, is bad: Carr v. State, 23 Neb, 749; Cowan’
v. State, 22 Neb.'619; ag avery reason, whether based on sulistantisl grounds
or not, dass not constitute s reasonable doubt in law: Ray v. Stale, 50 Ala.
104, 108, .

# HesirATE AND Pavse"— “Marrers or Hiamesr InroRrtavce,” 10,
A reasouable doubt has been “defined as one arisig from a candid and im.
partial fuvestigation of all the evidence, such-as *“in thé graver transactions
of life would cause a reasont\ble and prudent man to hesitate sud pause
Lefore acting”: Ganiion v. People, 127 111, 507; 11 Am, St. Rep. 147; Dinn : |
v, People, 109 Ill. 635; Wacaser v. People, 134 Ill, 438 23 Am. St Rep. 683;
Boulden v. State, 102 Ala, 78; Welsh v. State, 96 Ala. 93; Stase v, @ibhs, 10
Mont, 213; Miller v, ! eople, 39 I, 457; Willis v. State, 43 Web. 102, - And - - -
it has beéxi held that it is correct to tell the ]ury that the “evidonce isauf-
ficient to removo reasonable doubt when it is sufficient to convince the. ,
]udgmenb ‘of ordluan!y prudent men wxbh such forcs that they would act
upou that convicsion, without. hesxtnblon, in their own most importaut
affairg”: Jorrell v, S!alel 58 Ind.. 293; Aruold v. State, 23 Ind. 170; Stale v.
Kemlcy, 96 Kan. 77; or, where tlley would feel safe to act upon such con-
viction “in mattors of the highest concern and importance” to thoir own
dearest and most important interests, under circumstauces requiring no
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